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E-mail: crisanta.lungu@greenpeace.ro

Represented by Crisanta Lungu, Executive director

Center for Legal Resources, Romania, 19 Arcului str., sector 2

Tel: +40 21 2120690, +40745138165

Fax: +40 21 2120519

E-mail: catalina@crj.ro

Represented by Catalina Radulescu, strategic litigation manager

In response to Romanian Government’s answer, we would like to inform you that all cases in court are now finished:

1. File no 18773/3/2009 – the appeal declared by the Ministry of Economy Commerce and Business Environment was accepted by the Bucharest Court of Appeal according to the attached decision, no 1932/20.09.2010. The Court decided that information cannot be disclosed since it is classified. We will provide a translation of this decision as soon as possible. 

2. File no 49156/3/2009 – the appeal declared by the Ministry of Economy Commerce and Business Environment was also accepted by the Bucharest Court of Appeal. We don’t have yet the written decision but we will provide it as soon as we will obtain it. Please find attached the electronic court announcement.

You may conclude that there are no more pending cases in court, no more domestic remedies we could apply. Therefore we ask you to further consider the communication. 
Secondly, we would like to comment the answer of Romanian Government:

1. We have to stress the fact that the Romanian Government provided misleading information related to the preparation of the Energy Strategy in a working group involving the Terra MILENIUL III Foundation. Please find attached the letter signed by the executive director, stating that they did not take part in any working group related to drafting or adoption of an Energy Strategy.

2. We furthermore would like to stress that the invitation of a limited amount of NGOs does not in itself constitute public participation. Public participation has to be open, and in case an authority wants to hear the opinion of the organised civil society, it should invite all interested NGOs. Although Greenpeace is visibly working in Romania on energy related issues for a decade, Greenpeace was not invited to the above mentioned working group. Ergo, such a working group cannot be seen as public participation in whatever form.

3. No SEA procedure was done before the Energy Strategy was adopted in 2007, and therefore no public consultation procedure was done. On these grounds, we filed up a law suit in national courts (file no 10543/20/2010). The Court of Appeal rejected the case. We attach the electronic court announcement. The written decision has not been communicated yet. We also filed a infringement complaint of EU legislation to the European Commission on the same issue, case CHAP(2011)01398. The Ministry of Environment and Forests started a SEA procedure in the fall of 2009, two years after the strategy was adopted. We still don’t have any information about this SEA procedure, going on after the strategy was enforced, and there is no public consultation procedure started. 

4. Regarding the length of judicial remedy, the cases were ongoing for 2 years. In that time the government continued to withhold important information because the decision of the first court was suspended by the appeal declared by the Ministry of Economy and Business Environment, and we finally lost the cases. 

5. Regarding the use of the argumentation “the economic interest of Romania”. This is in our opinion not a valid exception from access to information under Aarhus Convention. The term “professional secret” is not clearly defined by law, but can be invoked by any leader of a leader of a juridical person, according to Governmental Decision 585/2002 regarding the national standards for classified information and Governmental decision no 781/2002 regarding the information classified as secret of service (professional secrets). Law no 182/2002 also regulates “professional secret” but in general terms. Therefore, the classification of the study as confidential was done through order of the minister, and not by law. Also, the economic development of a country is of public interest, and therefore should be submitted to public consultation. The exceptions provided by the Aarhus Convention aim to protect the commercial interests of a private company, and only if the disclosure would significantly damage these interests and no overriding public interest exists. No such proof can be done in this case. We must also underline that the Aahus Convention states that the exceptions must be interpreted in a restrictive way taking into account the public interests served by disclosure. In this case, in our opinion all prospecting and planning work relating to the construction of a nuclear power plant are of public interest and any decision to prefer or not some locations must be founded on solid public consultation. By doing such a study secretly, the public interest is not served, but infringed. 

6. Regarding violation of art. 3 of the Convention. The Government did not encourage the public to take part into the decision making process regarding a new nuclear power station in Romania. By classifying all related information concerning this decision, the Government actually discouraged the public to actively exercise its rights, and misled the public into thinking that it is not expected to take part in drafting decisions, but only to express some opinion after a decision is already made by the Government. 

7. The study regarding the location of the future NPP is no “material in course of completion”. On page no 5 of the written explanations, the Romanian Government stated itself that “the commissioned study concluded that of 102 locations analyzed 10 were suitable while 2 stand out as preferable”. The study was also approved by Order no 2253/2008, done by a public institution, RAAN – SITON, and funded by public money. By not being completed, the Government means that the final location was not decided yet (hopefully). The Romanian doesn’t seem to understand that this entire process, choosing 10 suitable location, 2 preferred location, and the final location, must be done according to article 6 of the Aarhus Convention, with public consultation, and not secretly.

8. Regarding art. 12.b of Law no 544/2001 (Freedom Of Information Act), this exception is not in compliance with Aarhus Convention if it can be interpreted in such manner that environmental information of public interest important for decision making processes can be classified as a secret of service (or professional secret). The study regarding the location of the future nuclear power station approved by Order no 2253/2008 is clearly not a communication inside the Ministry of Economy and Business Environment. It is an official document, an administrative normative act. The study was realized by a state company, RAAN SITON, that is not a department inside the ministry. 

9. Regarding the relation between a Governmental Decision (HG 878/2005) and a Law (544/2001, Freedom of Information Act), we would like to underline that a Governmental Decision is an inferior normative act. According to art. 108 of the Romanian Constitution, Governmental Decisions can be issued only for organising and enforcing the law issued by Parliament as the legislative body in Romania. EU Directive no 2003/4/EC, the Aarhus Directive, was transposed through Governmental Decision no 878/2005, in our opinion wrongly, if one considers that the constitutional regime of Governmental Decisions and the obligation of accession countries and member states to transpose the legislation through binding normative acts cannot be modified by administrative decisions of the executive power. Therefore one has to conclude that Governmental Decision 878/2005 cannot be a special act compared to the Freedom of Information Act (Law no 544/2001) nor to the Aarhus Convention because it does not have the power to change or modify them. 

10. We must stress that choosing the location of a nuclear power station, the “pre-decision-making phase” is exactly the moment when the public must be consulted, so that the location will be preferred and finally chosen taking due account of the public’s opinion. If the government will prefer and choose a location and then ask for an environmental permit, it means that the public was not consulted in an early stage when all options were open. This moment existed only when the government was choosing the location of the future nuclear power station out of 102 locations proposed. Such a determination of the location of a future nuclear power station should be an integral part of the planning procedure, which must be done with public consultation according to the Aarhus Convention. 

11. Regarding violation of art. 9, please note that the Romanian ratification law no 86/2000, that represents a translation of the Aarhus Convention, does not stipulate that injunctive relief must be granted in environmental cases, but only that court’s decisions must be issued. Therefore, the Romanian courts are applying the general provisions of Act 554/2004 regarding administrative judicial procedures, which require to prove a prejudice direct, immediate and impossible to overcome. Such subjective prejudice can’t be proven by the general public in relation to environmental damage, and the injunctions are therefore always rejected. We will provide the Committee with a few translated courts decisions in this matter as soon as possible. 

12. The court decision that granted the appeal for the Ministry of Economy Commerce and Business Environment in file no 18773/3/2009 stipulates that we can attack in court the classification according to art.20 of Law no 182/2002 regarding classified information (page 8 of the decision), and that the Aarhus Convention does not apply in this case (last page of the decision). Regarding the enforcement of art 20 of Law no 182/2002 concerning  classified information, this is not a procedure thought for secrets of service (professional secret). Art 20 regards only secrets of state. Secondly, such a remedy would not be effective for three reasons:

a. In such cases all arguments of the party that issued the order of classification are also classified and can be studied only by the judge. The administrative act, the order of classification itself is also classified and can be seen only by the judge;

b. The judge is not appointed randomly. Such cases can only be trialled by those judges that have an ORNISS certificate. ORNISS is the Office of the National Registry for State Secrets Information. This ORNISS system is also applied for service/professional secrets according to Governmental Decision no 781/2002. In a court of justice only special appointed judges have such a certificate. If a case involving secret information comes to a judge that does not have such a certificate, the file is send to a judge that has one (decision 19/2010 of the Court of Appeal’s board management). It is not clear how the judges are appointed to obtain an ORNISS certificate and why we have judges that can be trusted with such secrets and why others can’t. 

c. Such a case would probably last in court for another 2 years, (4 years in total).
13. Regarding the language used by Romanian Government to make the draft of the Romanian Energy Strategy available. The Strategy has an obvious transboundary impact. The developer has the legal obligation to make the information available for all the interested and affected public, not only for the Romanian public. By not providing material in a wider accessible language, the Romanian Government denied de facto access to information for Greenpeace CEE that at the time did not have an office in Romania. The presumption of the Romanian Government given in the written explanations, that Greenpeace enjoyed the same rights in respect of the language as the Romanian public, is a proof of discrimination on nationality, since Greenpeace was not seated in Bucharest but in Austria and the employees were not speaking Romanian. 

The arguments of the Romanian Government that Greenpeace could translate the documentation themselves are based on Government Decision 878/2005, the same that is transposing the Aarhus EU Directive. This Government Decision is violating Aarhus Convention not only on the ground of discrimination, but also on grounds of public participation. If a non-Romanian-speaker receives 30 days to comment such extensive documentation, but is also required to translate it first, this clearly does not constitute a reasonable time for a fair public consultation procedure. We must clarify, that the consultation procedure used for the energy strategy was Law no. 52/2003 regarding the transparency of public administration that is establishing a period of 10 days for the public to submit comments on the projects of normative acts posted on websites, and not 30 days as Romanian Government claims. However, even the term of 30 days cannot be considered reasonable as defined under the Aarhus Convention.

Please note that, if Romanian Government would have considered to undertake a SEA procedure, the documentation should have been translated anyway for the neighbouring countries. However, the Romanian Government deliberately chose not to fairly consult the interested public before adopting the energy strategy. 

14. Regarding the legislative framework implementing Aarhus Convention in Romania, please note that, besides the ratification Law no 86/2000 there is no other implementation law. We have the legislation transposed from EU regarding EIA and SEA, the Freedom of Information Act, Law no 544/2001 and the law regarding transparency of public administration, Law no 52/2003. The last two are applicable to all information and decisions, but do not fully comply with the Aarhus Convention, like for example concerning the 10 days given by the Law no 52/2003 for public consultation in case of normative acts, or the exception provided by Law no 544/2001 art. 12 b, mentioned above. However, the latter contains good time frames for access to information, and also stipulates that information must be given for free to any person without stating an interest, and also provides for access to justice free of charge.
Crisanta Lungu, Greenpeace CEE Romania
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